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KOGER, Chief Judge

Debtor Samud Jesse Fdllner gpped sfrom thejudgment of the Bankruptcy Court® determining thet
certain debtshewas ordered to pay pursuant to hisdivorce decreewere excepted from hisdischerge under
11 U.SC. 8523(9)(15). Becausethe Bankruptcy Court gpplied the correct legd sandard and itsfindings
of fact were not dearly erroneous, we dfirm.

! The Honorable Mary D. Scatt, Bankruptcy Judge for the Eastern Didrict of Arkansss.



Factud Background
Samud FelIner and Kim Fdllner weredivorced on July 13, 1999. Among other things, thedivorce

decree provided that each party was to pay certain individud and maritd debts As rdevant here, the
divorce decree required Samue to pay a debt in the amount of $11,306.00 to MBNA MagterCard
Platinum and a debt in the amount of $10,500.00 to First Arkansas Bank and Trust.

The MBNA MagerCard account which Samud was required to pay was actudly in Kim's
mother’ s name and Kim was an * authorized user” of thecard. Kim's mother hed given this credit card,
dong with two other credit cards, to the Fdllners shortly after they were married because they had not
esteblished credit of their own. It was understood between them that the Fellners would pay for any
charges they incurred on the accounts. Thus, dthough Kim's mother was the party ligble to MBNA as
such, Samud was ordered in the divorce decree to pay that obligation.?

The debt to Frst Arkansas Bank and Trust was the result of a renewable loan for which the
Felners had pledged a Cetificate of Depost as collaterd.  Kim had bought the $10,000 CD from
proceeds she recaived in the settlement of alawsuit which sheinitiated prior to the parties marriage. The
Felners bought the CD with the intention of usng the money to fund thar child's education. After ther
credit card debts began to mourt, they arted taking loans, pledging the CD as collaterd, and used the
proceeds to pay some of the credit card debts. Samud was ordered in the divorce decree to repay that
loan so that the Certificate of Depost would not be forfeited and used to st off the baance due on the
loan.®

The Debtor mede afew payments on the obligations pursuant to the divorce decree prior tofiling
his Chapter 7 bankruptcy petition on December 10, 1999. Kim filed an adversary complaint saeking to
have these two debts declared nondischargegble under 88 523(a)(5) and 523(8)(15).

2 The divorce decree required Kim to pay the debts she and the Debtor hed incurred on thetwo
other credit cards which, like the MBNA acoount, she had permission to use but on which Kim's mather
was 0ldy lidble. These induded adelt to Firg USA Visain the amount of $13,300.00 and a debt to
Montgomery Wards in the amount of $420.00.

3 Atthetimeof thetrid onthe nondischargeghility action, the Cettificate of Deposit had gpparently
been forfeited and used to st off the loan a Frst Arkansas Bank.
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The evidence a trid showed that the parties are both employed a alocd grocery sore, each
earning gpproximately $9.65 per hour. The Debtor hasahigh schoal education and works modtly full time
a the dore asanight socker. His Schedule| revedsthet he earns $1,672.67 per month, less $401.44
insodid security and payrall taxesand $268.67 in child support paid to Kim, leaving himwith anet monthly
income of $1,002.56. The Debtor liveswith his parents and his Schedule Jreved s the following monthly

expenses:

Tdephone $ 75.00
Food 200.00
Clathing 50.00
Laundry and Dry Cleaning 15.00
Medicd and Dentd expenses 40.00
Trangportation (not induding car payments) 200.00
Auto insurance 100.00
Truck payment (in parents name) 311.80
Medicd Bill 20.00
Totd monthly expenses $1,011.80

Thisleaves the Debtor with amonthly deficit of $8.24.

Kim works goproximatdy twenty-five hours per week. She tedtified that after the divorce, she
reduced the number of hours she worked so that she could pursue a college degree and because she has
custody of the parties only childwhoisdissbled. Shetestified that without acollege degreg, sheisuneble
to make enough money to pay her billsand that due to the circumstances concerning her school schedule
and her child's care, as wdl as her employer’ s scheduling needs, she is unable to work more then the
twenty-five hours per week. Kim receives $62.00 per week in child support and the child receives
supplementd sodid security income in the goproximate amount of $274.00. The child atends a private
school which cogts Kim $150.00 per month.  Kim tegtified that Since she is no longer able to borrow
agand the CD, sheispaying for the child stuition out of the Sudent loans she hasincurred to fund her own
education.



According to the documentation she filed with the Bankruptcy Court, Kim'sincome asa cashier
at the grocary goreis$1,045.00 per month, less payroll taxesand socid security deductionsin theamount
of $261.00. With the child support paymentsin the amount of $248.00 per month and the monthly socid
security benefitsin theamount of $274.00 which sherecaves on bendf of her child, Kim hasanet monthly
income of $1,306.00. Her monthly expenses are asfollows

Ret $ 325.00
Hectricity and hedting fud 135.00
Water and sewer 60.00
Tdephone 65.00
“ArklaGas’ 35.00
Cdble 40.00
Home Maintenance 15.00
Food 325.00
Clathing 50.00
Laundry and dry deaning 15.00
Medicd and dentd expenses 30.00
Trangportation (not induding car payments) 160.00
Recredion, dubs and entertanment, €c. 50.00
Renter’ sinsurance 44.00
Lifeinsurance 120.00
Auto insurance 33.00
Persond Property Tax 10.00
Medicd Bills 50.00

Totd monthly expenses $1,562.00

According to these figures, Ms. Fdiner operates a amonthly deficit of $256.00.

Based in the evidence and tesimony submitted at trid, the Bankruptcy Court found thet the
Debtor’ s obligation on the two debts he was ordered to pay in the divorce condituted aproperty divison
and not support; thet the Debtor had the dhility to pay the obligations, particularly if he was not required
to meke the payments on his truck; that the detriment to Kim outweighed the benefit to the Debtor if the



debts were discharged; and that therefore, the debt should be declared nondischargesble under §
523(a)(15).* The Debtor gppeds.

Discusson

We review findings of fact for dear eror and legd condusons de novo. See O'Ned v.
Southwest Mo. Bank (In reBroadview Lumber Co.), 118 F.3d 1246, 1250 (8" Cir. 1997); Hartford Cas.
Ins. Co. v. Food Barn Stores, Inc. (In re Food Barn Stores, Inc.), 214 B.R. 197, 199 (B.A.P. 8" Cir.
1997); see dso Fed. R. Bankr. P.8013. “A findingis* dearly erroneous when dthough thereisevidence
to support it, the reviewing court on the entire evidence is left with a definite and firm conviction thet a
mistake has been committed.” Anderson v. Bessemer City, 470 U.S. 564, 573, 105 S.Ct. 1504, 1511,
84 L.Ed.2d 518 (1985) (quating United Statesv. U.S. Gypsum Co., 333 U.S. 364, 395, 68 S.Ct. 525,
542, 92 L.Ed.746 (1948)); accord In re Waugh, 95 F.3d 707, 711 (8" Cir. 1996); Chamberlainv. Kula
(InreKula), 213 B.R. 729, 735 (B.A.P. 8" Cir. 1997). “If the bankruptcy court's account of the
evidence is plausble in light of the entire record viewed, it must be uphed even though we may have
weghed the evidence differently had we been stting asthetrier of fact.” Forbes v. Forbes (In re Forbes),
215 B.R. 183, 187 (B.A.P. 8" Cir. 1997) (dting Anderson, 470 U.S. at 573-74, 105 S.Ct. at 1511).
When there are two permissble views of the evidence, we may nat hold thet the choice mede by thetrier
of fact was dearly erroneous. InreLemaire, 898 F.2d 1346, 1349 (8" Cir. 1990).

“Section 523(a8)(15) excepts from discharge those debts aisng out of maritd dissolution
proceedings that do not condtitute nondischargeable dimony, maintenance or support under 8 523(a)(5);
i.e, property settlement awards” Moeder v. Moeder (In re Moeder), 220 B.R. 52, 54 (B.A.P. 8" Cir.
1998). Specificaly, 8§ 523(a)(15) renders nondischargegble any debt:

not of the kind described in paragragph (5) that isincurred by the debtor in the course of
adivorce or sgparaion or in connection with a sgpardtion agreement, divorce decree or

* The Bankruptcy Court announced its decision and the ressonstherefor from the Bench fallowing
the trid and subssquently entered an Order memoaridizing the decison announced from the Bench.
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other order of a court of record, a determination made in accordance with State or
taritorid law by agovernmentd unit unless—

(A) the debtor doesnat havethe ability to pay such debot fromincomeor property
of the debtor not reasonably necessary to be expended for the maintenance or
support of the debtor or a dependant of the debtor and, if the debtor is engaged
in busness, for the payment of expenditures necessary for the continuetion,
preservation, and operation of such busness, or

(B) discharging such debt would result in abenfit to the debtor thet outweighsthe
detrimenta consequences to a gpouse, former pouse, or child of the debtor.
11 U.SC. §523(8)(15). The Debtor inthiscasedoesnot contest the Bankruptcy Court’ sfinding thet the
obligations a issue here condtituted aproperty division and thereforefal within 8 523(a)(15) and not within
§ 523(8)(5). Rather, the Debtor assarts thet the exceptions enumerated in subparagraphs (A) and (B)

aoply.

We have addressed this provison in previous dedisons

the burden of proof, both in terms of going forward with the evidence and the burden of

persuasion is on the creditor, [here Kim Fellner], to show only that the debot owed to her

by the debtor, [ Samud Jesse FdlIner], isadebt that arises from adivorce, other than one

in the neture of dimony, maintenance, or support. The burden of going forward with the

evidence and the burden of persuasion then shiftsto the debtor, [here Samud], to prove

ether of the defenses.
Rush v. Rush (InreRush), 237 B.R. 473, 475 (B.A.P. 8" Cir. 1999) (dting In re Moeder, 220 B.R. at
56). Sinceit isuncontested thet Kim met her burden of showing thet the debt wias of the kind described
in§ 523(8)(15), the burden shifted to the Debtor to show dther thet he does not have the ability to pay the
debt or that on baance, the debits should be discharged because doing so would result in abendfit to him
thet outweighs the detriment to Kim. 1d. at 475-76. If he can provethat either of theseexceptionsexids,

then the debt should be discharged. See In re Moeder, 220 B.R. at 55.




In its decision announced from the Bench, the Bankruptcy Court correctly Sated the law:

If 1 find thet [the debt to Kim ig] nat in the nature of a support obligation under
(& (5) then I'd look a (8)(15); and Congress intended in the fird indance that property
settlements not bedischarged, that debotors shouldn't use bankruptcy to do thet; however,
they did give the debtors the posshility of discharging the debt but only in certain
areumstances,

If the debtor can show no ability to pay the detat, then | go no further, and the debt
can be discharged. |If the debtor can afford to pay the detat, then | haveto do somekind
of belancing.
The Court then found, in effect, thet if the Debtor diminated the $311.80 truck payment from his monthly
expenses, he would have the ahility to pay the debt. The Court determined thet dthough the Debtor’s
monthly expenses in generd were not extravagant, the expense for his Ford Ranger pickup truck was
excessive or unnecessary under the drcumdtances and thet if this expense were diminated or reduced, it
would free up fundsto pay the debts as ordered in the divorce decree. The Debtor assartsclear error in

thisfinding.

Regarding the truck, the evidence showed thet the Debtor acquired the Ford Ranger pickup truck
in May 1999, while the Fdllners were separated but before their divorce. The truck was financed in the
Debtor’ sparents name and they gppear to bethetitle-holders the Debtor did not ligt thetruck asan asst
in his bankruptcy schedules and athough he ligs the payment amount (which he pays directly to Ford
Motor Credit) on his Schedule J, he did not ligt a debt to ether his parents or to Ford in his schedules
pertaining to secured and unsecured debts®  In addition, dthough not spedificdly mentioned by the
Bankruptcy Court, we note thet the Debtor’ s Schedule Jreflects not only $311.80 for thetruck paymernt,
but dso $200.00 per month in trangportation (not induding car payments) and $100.00 per month for
automobileinsurance, thusindicating thet the Debtor actudly incursmonthly expensestotaling over $600.00
in rdation to the truck.

> Other than Schedules| and J, the Debtor’ s bankruptcy schedulesare not contained in therecord
on goped; we have gleaned from the testimony and other documentsin the record that the Debtor did not
ligt the truck as an ass, nor did heligt any debt rlated to the truck in his other schedules
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The crux of Debtor’s argument is thet the Bankruptcy Court ered in finding the truck payment
expensewasunnecessaty. Hesuggeststhat if hewereto losethisvehide, hewould not havetrangportation
to work and that without reidble trangportation, it is doubtful he could remain ganfully employed.  The
Debtor dams in effect, that the Bankruptcy Court erred because Kimaoffered no evidencethat thetruck
IS unnecessary or that alesser expendve form of trangportetion was avalable.

However, because it is the Debtor who bears the burden of proving that he does not have the
ability to pay the obligations, it was his burden to show thet histruck expenses were necessary; it was not
Kim'sduty to show they were unnecessary. The Debtor presented no evidenceto suggest thet hisvehide
expenses were reasonable and necessary, thet lesser expend ve trangportation was unavailable, or thet the
truck payments would nat fdl to hisparentsif hedid not makethem. Asareault, inlight of thefact thet the
Delbtor presented no evidence regarding the necessity or reesonableness of histruck expenses andinlight
of the discretion we are to afford the Bankruptcy Court on issues of fact, we cannot say that the
Bankruptcy Court dearly ered in finding that the truck expense was excessve and that the Debtor
therefore falled in his burden of proving that he could not afford to pay the obligations assgned in the
divorce decree. In sum, we amply are nat left with a firm and definite conviction that the Bankruptcy
Court’s decison was erroneous. See Andersonv. Bessemer City, 470 U.S. at 573, 105 S. Ct. a 1511.°

Inhissscond point, the Debtor assarts that the Bankruptcy Court erred in finding that on balance,
discharging the delot would result in detriment to Kim that outweighed any benefit to the Debtor. See 11

¢ Wenatethat thiscaseis distinguishablefrom our decisonin In re Moeder, 220B.R. 52. Inthat
case, we datemined that the Bankruptcy Court erred in dedaing a propety settlement debt
nondischargegble under § 523(8)(15) because the Bankruptcy Court did so despitefinding thet the debtor
lacked the ability to pay the obligetion. In other words, the Bankruptcy Court in Moeder gpplied
subsections (A) and (B) of § 523(8)(15) in the conjunctiverather then the digunctive, and we determined
tha this was error: we hdd that if the debtor proves ather of those afirmaive defenses to
nondischargeability, the deot should be discharged. 1d. a 55. In contragt, in the case at bar, the
Bankruptcy Court ruled thet the Debtor falled to prove ether of the affirmative defenses, spedificdly
determining that the Debtor has the dhility to repay the debts at issue
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U.SC. §523()(15)(B). Primarily, the Debtor suggests thet the Bankruptcy Court ignored the fact that
Kimisnat persondly lidble onthe MBNA Platinum MasterCard or on thetwo other credit card accounts
whichwere in Kim's mother’s name. He contends thet if he is discharged of the obligation to pay the
MBNA délat, the creditors cannot come after Kim, nor doesKim' smather havealegdly enforcegbleright
to collect from Kim. Thus he assats discharging the debts in his bankruptcy will result in no detriment
to Kim and thet the bdance therefore tipsin hisfavor.

Even assuming that Kim is not legdly responsble on the MBNA accourt, the evidence and
tetimony reved other detrimenta consequencesto Kimif thedebt wasnot repaid. Spedificdly, Kimlives
with her child on property adjacent to land on which her mather livesin a mobile home Kim pays her
mother $325.00 per month in rent which is intended to cover Kim's mother’s mortgege and insurance
payments on the property on which Kimlives. Kimtedtified that her mother sometimeshdpsher withthe
rent and that she actudly paysrent only about haf the time because she cannat afford to pay therent every
month. Kim aso tedtified thet in September 1999, her mather evicted her from the property because she
and her mother hed hed a disagreement about her being behind on the rent. Kin's mother gpparently
permitted Kim to move back to the property after Kim had some trouble with her replacement housing,
but it can be inferred from thetestimony that Kim facesevictionif shedoesnot Say somewhat current with
therent. Inaddition, Kim tedtified that she has not been dble to pay the Frst USA Visa det (on which
her mather isliable and which Kim was ordered to pay in the divorce) and that First USA was harassng
her mother for payment. Kinm' stestimony indicated that her mother isin no postion to absorb the debtsthe
Fdlnersincurred in her name. Conssquently, the evidence showed thet if Kint'sfinanda drcumsances
deteriorate much further, it islikely thet her mother would evict her and the child and it ssems unlikdly thet
Kim would be able to obtain other housng on terms as favorable as the Stuaion shecurrently has. Thus,
dthough Kim may not be legdly ligble on the debt to MBNA, Kim catainly faces detrimentd
conssquences if the Debtor’ s obligation to pay that debt is discharged.



In sum, we cannat say that the Bankruptcy Court dearly erred in finding thet in light of Kim's
respongbility for caring for the parties child and the Debtor’s fairly recent purchase of a rdaivey
expensve vehide, the bdance tipped in favor of Kim under § 523(a)(15)(B).

As the Bankruptcy Court commented, this is a difficult case and, arguably, there are two
permissible views of the evidence. Neverthdess, because the Bankruptcy Court's finding was plausible
inlight of the entire record, we cannot say it was dear error for the Court toruletheway itdid. Seelnre
Forbes, 215 B.R. a 187; Inre Lemaire, 898 F.2d a& 1349. Asaresult, we mus affirm.

Condugon

Because the Bankruptcy Court gpplied the correct legd standard and becausewe cannot say thet
itsfactud findings were dearly eroneous, the judgment of the Bankruptcy Court is afirmed.

A true copy.

Attest.

CLERK, UNITED STATESBANKRUPTCY APPELLATE PANEL
FOR THE EIGHTH CIRCUIT
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